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Introduction:

Nutrient Management Planning is a topic that has garnered significant attention at the
state and federal level over the past 15 years. A number of states addressed this issue
before the federal government directed its attention to the subject. In the 2003 proposed
changes to the Clean Water Act’s CAFO regulations, comprehensive nutrient
management planning was introduced at the federal level. Burkholder v. Richmond
Township is the first appellate level decision that interprets Pennsylvania’s Nutrient
Management Act. The decision is significant for its supports a major component of that
law, namely the preemption of inconsistent local regulations by state regulations. In
Burkholder, the issue of preemption received little attention from the litigants. Rather the
Township defended its local ordinance on grounds that the Nutrient Management Act, by
its own terms, did not apply to the facts of the case which, if it were a successful
argument, would have avoided the pr emption result. As the case summary describes,
Commonwealth Court decided that the Nutrient Management Act did apply to the facts of
the case and, therefore, preemption was applied in favor of the landowners. The dissent
points out the Township’s position was viewed as having some merit. How will this case
fare if it is appealed to the Pennsylvania Supreme Court?

The Facts:

The Burkholders purchased a 57-acre triangular shaped property in 1993 from Stephen
Burkholder's parents who previously subdivided a larger tract of 152 acres into the 57
acre parcel and one other parcel. The entire 152-acre tract, including the property, lies
within the Township's Agricultural Security Area (ASA) under the Agricultural Area
Security Law (AASL) and is subject to an agricultural conservation

easement.

Beginning in 1957, the elder Burkholders conducted a hog raising operation over the
entire 152-acre property. The present landowners assumed control of the operation in
1985 and continue to conduct the operation on the property. The landowners' current
operation is subject to the Nutrient Management Act (NMA) and its implementing



regulations. Notably, the landowners maintain a nutrient management plan approved by
the Pennsylvania Department of Environmental Protection (DEP) and the Pennsylvania
State Conservation Commission (PSCC).

Currently, the landowners operate a "partial”, "all in/all out™ hog raising operation. In the
"all in/all out™ method, a farmer raises hogs from birth to maturity before selling them.
The "all in/all out" method consists of three stages. The landowners currently house
3,500 to 4,000 young pigs. They do not, however, possess sufficient facilities to "finish"
all pigs born on the Subject Property. As a result, the landowners' operation is a "partial,"”
rather than a "total”, "all in/all out™ hog raising operation.

As a "partial”, "all in/all out” operation, the landowners sell approximately half of the
pigs born on their property as "feeder” pigs at eight to ten weeks of age at a substantially
lower price than could be obtained for "finished"” pigs. The landowners seek zoning relief
to expand their operation from a "partial” to a "total"”, "all in/all out™ hog raising operation
so they can "finish™ all pigs bornon this property. Expansion to a complete "all in/all out™
operation will enhance the health of the landowners' herd and will result in financial gain
for the landowners. Because all of the pigs would remain on the property until "finished,"
the overall population would increase to approximately 5,300 pigs.

In order to expand their operation, the landowners propose to construct two new
facilities. More specifically, the landowners seek to construct a 68-foot by 202-foot
building that would house approximately 1,750 pigs during the "finishing stage™
(finishing building). Landowners propose to construct the finishing building directly
above a nine-foot deep manure storage pit.

In addition, the landowners seek to construct a 70-foot by 42-foot addition to the end of
an existing farrowing and nursery building. The addition would enable the landowners to
consolidate their existing, separate nursery and farrowing operations into one building.
Temporary manure storage would occur in shallow pits directly below the addition.

Because of the triangular-shape of the property, the landowners
propose to locate both structures less than 1,500 feet from adjoining
residential properties and/or zoning district boundaries. This aspect of
the proposal is the basis for much of the litigation.

Under the terms of the Richmond Township Zoning Ordinance of 1998, the proposed
expansion is an "Intensive Agricultural Activity." To engage in this type of activity in
the R-A zoning district, the landowners are required to obtain a special exception. Section
804.7 of the ordinance sets forth five criteria an applicant must satisfy to obtain a special
exception for an intensive agricultural activity. Section 804.7 states:

Intensive Agricultural Activity

Intensive agricultural activities include, but are not limited to,
mushroom farms, poultry and egg production, and dry lot farms,



wherein the character of the activity involves a more intense use of
land than found in normal farming operations.*

a. Intensive agricultural activities shall not be located

within one thousand five hundred (1,500) feet of another zoning
district or existing residence located within the Agriculture or
any other zoning district.

b. A minimum lot size of five (5) acres is required for
intensive agricultural activities; which shall be so located on
the lot as to provide front, side, and rear yards of one hundred
(100) feet. The maximum height of [a] building used for
intensive agricultural use is thirty-five (35) feet or two and
one-half (2-1/2) stories, excluding appurtenances.

c. Commercial composting is prohibited. Any on-site composting
shall be limited for use on premises on which such composting is
made and produced.

d. Solid and liquid wastes shall be disposed of daily in a
manner to avoid creating insect or rodent problems, or a public
nuisance. No emission of noxious, unpleasant gases shall be
permitted in such quantities as to be offensive outside the lot
lines of the tract occupied by an intensive agricultural user.

e. Dry lot feeding stations shall be permanently paved.

In October 2002, the landowners filed an application with the Richmond
Township Zoning Hearing Board (ZHB) seeking special exceptions for the
proposed facilities pursuant to Section 804.7 of the ordinance.? In

their amended application, the landowners asserted, among other things, the
1,500-foot setback requirement was invalid because it conflicted with the
NMA's less stringent setback requirements.

! The term “normal farming operation” is one that has taken on a distinct meaning under a variety of laws,
including the Pennsylvania’s “Right to Farm” law and Municipalities Planning Code. In this ordinance,
the local community is attempting to exert its influence by using the term to refer to farming operations that
are at a less intensive scale. This would seem to change the meaning considerably from what has
developed and make the term subject to local, rather than state interpretation.

2 The NMA, originally enacted in 1993, was

repealed and recodified as Act 38 in July 2005. Landowners submitted

their special exception application in October 2002 with amended

applications filed in January and July 2003; thus, the 1993 version of

the NMA applies here. As a result, all references to the NMA in this

opinion are to the 1993 version. Notably, Section 4 of Act 38 indicates,

with certain enumerated exceptions, "any difference in language between

[Act 38] and the [NMA] is intended only to conform to the style of the

Pennsylvania Consolidated Statutes and is not intended to change or

affect the legislative intent, judicial construction or administration

and implementation of the [NMA]."



The ZHB issued a 2-1 decision rejecting all of the landowners' requested relief. The
landowners appealed. Without taking additional evidence, the trial court affirmed in part
and reversed in part. The trial court addressed Landowners' contention that the NMA
preempts the 1,500-foot setback requirement contained in Section 804.7 a. Accordingly,
the trial court determined that to the extent Section 804.7 a. of the ordinance regulates
manure storage facilities, it is more restrictive than the NMA, and it

is in conflict with the NMA and its regulations.

The Issue:

The trial court framed the issue: Are the landowners' proposed finishing building and
addition considered “manure storage facilities” under the NMA's regulations? If the
proposed buildings are “manure storage facilities” under the regulations, then the issue
turns to whether the Richmond Township ordinance is inconsistent with or more stringent
than the NMA regulation of them as “manure storage facilities” and subject to the NMA
preemption provision, 3 P.S. section 1717.

Discussion:
Are these buildings “manure storage facilities”?

On its face, the NMA's “preemption” provision expressly prohibits local

regulation of the “construction, location or operation of facilities

used for storage of animal manure ... if the municipal ordinance or

regulation is in conflict with [the NMA] and [its] regulations ...Former 3 P.S. § 1717 The
NMA's regulations define a

"manure storage facility" as:

“A permanent structure or facility, or portion of a structure or facility,
utilized for the primary purpose of containing manure. The storage facility
of a waste management system is the tool that gives the manager control
over the scheduling and timing of the spreading or export of manure.
Examples include: liquid manure structures, manure storage ponds,
component reception pits and transfer pipes, containment structures built
under a confinement building, permanent stacking and composting
facilities and manure treatment facilities. The term does not include the
animal confinement areas of poultry houses, horse stalls, freestall barns or
bedded pack animal housing systems.” 25 Pa. Code § 83.201

Section 83.351 of 25 Pa. Code contains a variety of siting criteria for manure storage
facilities. Of particular import here, the siting criteria include setback requirements for
manure storage facilities from surface water bodies, wells, sinkholes, property lines and
public water supply sources. More particularly, Section 83.351 imposes setback



requirements of 100, 200, and 300 feet. 25 Pa. Code 8 83.351(a)(2)(iv)(A)-(F), (v)(A)-
(G). Read in its entirety, the most stringent setback requirement for a "manure storage
facility” contained in the NMA's regulations is 300 feet.

Section 804.7 a. of the ordinance imposes a setback requirement of 1,500

feet from "another zoning district or existing residence located within

the agriculture or other any other zoning district.” Clearly, the

1,500-foot setback requirement conflicts with and is more stringent than

the setbacks imposed by the NMA regulations. To the extent Section 804.7a. attempts to
regulate manure storage facilities, it is preempted by the NMA.

Does the NMA and its attendant regulations apply to Landowners' proposed structures?
To answer this it is necessary to consider whether the proposed finishing building and
addition are "manure storage facilities." As noted, a "manure storage facility™ includes a
"portion of a ... facility, utilized for the primary purpose of containing manure.” The
regulation also cites several specific examples of manure storage facilities, including
""component reception pits" and "containment structures built under a confinement
building.”

As to the proposed finishing building, the landowners propose to construct

this building in order to enable them to finish all pigs born on the property. The floor of
the finishing building would be slatted to allow droppings from the pigs to fall into a
large storage pit situated directly below the building. F.F. No. 18. The manure storage pit
would be nine feet deep as measured from the slats to the floor of the pit, with a total
capacity of approximately 500,000 gallons. F.F. No. 19. It would collect all manure
generated from the hogs confined in the finishing building. N.T. 4/1/03 at 77. All aspects
of the storage and removal of the manure are regulated within the approved nutrient
management plan entered into by the landowners in accordance with the NMA. N.T. at
90-92.

Based on these characteristics, the landowners' proposed finishing building

qualifies as a "manure storage facility.” Clearly, the building's manure storage pit is
"portion of a facility ... utilized ... for the primary purpose of containing manure.” See 25
Pa. Code § 83.201. Indeed, the manure storage pit falls squarely within the specific
examples of manure storage facilities cited in Section 83.201, which include "manure
reception pits" and "containment structures built under a confinement building."”

The Township concedes the manure pit itself is the type of containment structure
contemplated by the NMA. It challenges the proposed finishing building above the pit,
claiming the building exists for the purpose of housing the pigs and is incidental or
unrelated to the manure storage functions. Contrary to this assertion, the finishing
building is utilized as a confinement structure that holds the pigs in a fixed location,
which ultimately facilitates the gathering of the manure in a containment structure
underneath the building. In short, because the containment structure underneath the
finishing building is used for the primary purpose of containing manure, the NMA
applies and preempts application of the ordinance's setback requirement to the proposed



finishing building.

With regard to the proposed addition, this building would house the operation's farrowing
and nursery area and would also have a slatted floor. ZHB Hearing, 6/10/03, N.T. at 53-
54. The base of the structure, below where the pigs are housed, would consist of a
concrete pit that is approximately 24 inches deep. N.T. 6/10/03 at 54. The storage pit
would function as a concrete vault that contains the manure that falls through the slatted
floor. I1d. As with the proposed Finishing Building, all aspects of the storage and removal
of the manure are regulated in accordance with Landowners' approved “nutrient
management” plan. N.T. at 90-92.

Like the landowners' proposed finishing building, the proposed addition falls within the
broad language of the "manure storage facility” definition, as it too is a portion of a
facility utilized for the primary purpose of containing manure. See 25 Pa. Code § 83.201.
Like the containment structure beneath the finishing building, the manure storage
reception pit beneath the addition falls squarely within the regulation's cited examples. Id.
Because the containment structure below the addition is utilized for the primary purpose
of containing manure, the NMA applies and preempts application of the ordinance's
setback to the addition.

The ZHB denied the landowners' requests for special exceptions for the proposed
finishing building and addition based solely on its determinations that the proposed
structures did not comply with Section 804.7 a. of the ordinance's setback requirement.
Based on the Commonwealth Court’s determination that the NMA and its regulations
preempt Section 804.7a.'s setback requirement as applied to the finishing building and the
addition, the Court concluded the landowners are entitled to special exceptions to
construct both buildings.

The Court’s Holding:

Accordingly, the Commonwealth Court affirmed the trial court's determination that the
NMA preempts the local setback requirement as applied to the proposed finishing
building and reversed the trial court's determination that the NMA does not preempt the
local setback requirement as applied to the proposed addition. By reversing the trial
court, the Commonwealth Court concluded that the addition was a “manure storage
facility” and that NMA regulations applied to it. As they applied to it, the NMA
regulations preempted inconsistent and more stringent local regulations. The landowners
are entitled to special exceptions to construct both buildings.

In a dissent by two members of the seven member court, Justice Rochelle Freidman drew
a different conclusion on the pivotal question of whether the finishing building and
addition met the definition of a “manure storage facility.”

In her view although the "portion" of the finishing building under the animal confinement
area is a "manure storage facility,” the animal confinement area itself is not a "manure
storage facility™ because its primary purpose is not the storage of manure. Her view is



based on the record from the zoning hearing board and on language of the regulation
itself.

The record reflects that the purpose of a finishing building is to house pigs from the time
they are eight-to-ten weeks old until they are five-to-six months old, or approximately
250 pounds, and ready for sale. The landowners sought to build their new finishing
building in order to: (1) create a more economic and efficient "all in/all out" operation by
eliminating the need to sell any of their pigs as feeder pigs; and (2) improve the health of
the pigs by moving them less and by keeping them in clean and dry rooms at all times.
Given these stated purposes for the finishing building, none of which relate to manure
storage, Judge Friedman could not conclude that the “primary” purpose of the finishing
building is to store manure. Therefore, she could not conclude that the finishing building,
“as a whole” is a "manure storage facility."

Her view is that containment structures built under a confinement building are separate
and distinct from the confinement building itself. Although the containment structures are
"manure storage facilities,"” the confinement building is “not” a "manure storage facility."
This interpretation of "under a confinement building” is consistent with another part of
the definition that states that a "manure storage facility” may be a “portion” of a
structure™ utilized for the primary purpose of containing manure.

The ZHB made no finding as to whether the addition would have a manure storage pit
beneath it. The trial court specifically found that the addition would “not” be built over a
manure storage pit but, rather, "would utilize existing storage pits.” Based on this finding,
the trial court concluded that, inasmuch as "the addition is being built separate from the
pits, it cannot be considered to be primarily utilized for manure containment purposes."
Nevertheless, without any discussion, the majority opinion of the Commonwealth Court
states, “Temporary manure storage would occur in shallow pits directly below the
addition.” In Judge Friedman’s view, the Commonwealth Court, as an appellate court,
cannot make up its own findings of fact.

The addition would be built over "a reception pit which is connected by a transfer pipe to
the actual manure storage [facility],” (R.R. at 280a), and, if there had been such a finding,
there would be no question that "component reception pits and transfer pipes™ fall within
the definition of "manure storage facility." However, because the trial court found that its
primary purpose would be "the furrowing and weaning of young piglets,” and “not” the
containing of manure, the confinement area of the addition would “not” fall within the
definition. (Trial Ct.'s op. at 17.)

Judge Friedman concluded that the confinement area of the addition is not a "manure
storage facility,” and, thus, the regulation governing the location of "manure storage
facilities” does not apply to it. Because the addition is not a "manure storage facility"
subject to 25 Pa. Code § 83.351, section 804.7a of the ordinance may regulate its distance
from zoning district lines and existing residences.



Interestingly, even if the confinement areas of the finishing building and addition were
themselves "manure storage facilities,” Judge Friedman went on to say she perceived no
conflict between 25 Pa. Code 8 83.351 and section 804.7(a) of the Ordinance.

The regulation at 25 Pa. Code § 83.351a(2) requires that "manure storage facilities" be
located, at a “minimum?”, 100- to 300- feet from property lines and specified water
sources.® Section 804.7a of the ordinance requires that "intensive agricultural activities"
be located 1,500 feet from zoning district lines or existing residences. Because section
804.7a pertains only to the distance of an "intense agricultural activity” from zoning
district lines and existing residences, “not” the distance of "manure storage facilities"
from water sources and property lines, Judge Friedman concluded that section 804.7a
does not apply to "manure storage facilities" and therefore, can not be more stringent than
the NMA regulations. Interestingly, as this case was being decided, the state Nutrient
Management Act regulations were being considered for revision. The language in
section 83.351a. was not revised in this process. Should the thrust of the dissent’s
interpretation been addressed in the amendment process?

Following Judge Friedman’s logic, she interprets the word “minimum” in section a as
applicable to all of the standards that appear in section 83.351. “Minimum” appears in the
first major heading of the section, but the subsection that creates the NMA setbacks is in
section 351a(2). Is the meaning of “minimum” to be limited only to section a and have
no application to a(2)? Did the drafters of section 83.351 make an unfortunate selection
of words when describing what they wanted to accomplish?

More troubling would be the situation in which Judge Friedman’s interpretation is
accepted. If her interpretation is adopted, a conflict would certainly arise for how could
the preemption provision of the Nutrient Management Act be applied? Since the
preemption provision is grounded on the offending regulation being inconsistent with or

¥ Section 83.351 provides:

(@) The minimum standards contained in this section apply to new manure storage
facilities constructed and existing manure storage facilities expanded as part of a plan
developed for a CAO.

(1) Manure storage facilities shall be designed, constructed, located, operated,
maintained, and, when no longer used for the storage of manure, removed from service,
to prevent the pollution of surface water and groundwater, and the offsite migration of
pollution, by meeting the standards contained in the Pennsylvania Technical Guide,
except if these standards conflict with this subchapter.

(2) In addition to complying with paragraph (1), manure storage facilities shall be
designed and located in accordance with the following criteria: ...



more stringent then the Nutrient Management regulations, how could those questions be
answered if it is determined that the setback requirements in the regulations are only
minimum setbacks? If they are minimum setbacks, who has the authority to impose other
setbacks and how can these setbacks be inconsistent with “minimum standards”?
Establishing standards and allowing state and local governments to impose tighter
controls is not unknown in environmental law and regulation. In the Nutrient
Management Act the intent was to establish state standards and accept no deviation from
them.

Act 38 and its non-application to this case:

This case was filed before Act 38 of 2005 was passed in July, 2005. The Court noted that
under Act 38, the NMA re-codified the legislative intent, judicial construction,
administration or implementation and it was to be the same as that which existed before
Act 38.

After the case was submitted to the Commonwealth Court, Attorney General Tom
Corbett sent a letter to Richmond Township. The attorney representing the Burkholder’s
attempted to have the letter added to the record before the Court. The communication
consisted of two letters from the Office of Attorney General in which the Attorney
General stated "Richmond Township Ordinance No. 81-2000 unlawfully

prohibits or limits a normal agricultural operation in violation of Act 38 of 2005, 3 Pa.
C.S. 88 311-318, the [NMA] ...."

The Township moved to strike the post-submission communication asserting the letters
are irrelevant, and Pa. R.A.P. 2501 does not provide the appropriate procedure by which
to share the Attorney General's opinions with this Court.

The Commonwealth Court granted the Township's application to strike. More
specifically, the Court said “[the] letters from the Attorney General's Office do not
specify the sections of the Ordinance that violate the NMA. Thus, it is unclear whether
the Attorney General is of the opinion that the specific section of the Ordinance at issue
here violates the NMA.”

Therefore, the action of the Attorney General played no part in the decision of the case.
The Commonwealth Court’s comments are enlightening as they seem to indicate the
Court will impose an obligation on the Attorney General to specify the nature of his
objection to local regulations when reviewing action he takes under ACRE.

As the first appellate decision interpreting the NMA, this case is important to all livestock
producers and community officials.

Key unanswered questions concerning the case:



The Burkholder property was located within an Agricultural Security Area, sometimes
referred to as an “Agricultural District.” Within such an Area or District what obligation
does the Township accept regarding future support for agriculture in that Security Area,
or District? By adopting the 1500 feet setback requirement was the Township fulfilling
its obligation to the agricultural producers who sought the Security Area designation? If
the Township was not fulfilling its obligation, what consequence would flow to the
Township?

The Burkholder land was subject to a conservation easement that limited the future use of
the land to agricultural production uses. Therefore, the economic viability of the
Burkholder Farm was critical to its future under limited use opportunities. That being the
case, does Burkholder have grounds to argue that the local community must assist him in
finding a profitable use? Since profitability of any use is subject to a large number of
factors that can affect economic performance, how can achievement of the community’s
obligation be correctly measured? Can the Burkholders undertake a “risky” venture in
search of profitability and must the Community support their efforts?

The Township ordinance established a setback from an “Intensive Agricultural Activity.”
While the intent of the measure is clear, how would one go about determining if a
proposed facility met the requirement or did not meet it? From what point is the 1500
feet measured? A corner of a building involved in the activity? The “center of mass” of
the activity? From a property line? Since the measurement is taken from the Activity to
either an existing residence or another zoning district, the ordinance refers to several
factors that are beyond the control of the producer, such as Burkholder, and why should
Burkholder be subject to them if he has no way to control them?
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